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DBS Check Document

Early Years’ providers have a legal responsibility to ensure that each member of staff is suitable to work with children and is not or has been disqualified from working in childcare.
Under the EYFS providers MUST: 
· Ensure people looking after children are suitable to fulfil the requirements of their role (3.9) Safeguarding and Welfare Requirements. 

· Have effective systems in place to ensure the suitability of staff and all other people who have regular contact with children, including obtaining information about whether a person is disqualified (3.9).

· Ensure that staff understands their responsibility for the disclosure of any convictions, cautions, court orders, reprimands or warnings that may affect their suitability to work with children (3.11).Whether received before or during their employment at the setting.

· Record all information about staff qualifications, DBS checks and vetting processes that have been completed (3.12).

· In the event of disqualification of a staff member, providers must take appropriate action to ensure the safety of all children and immediate termination of employment must occur (3.14).

Where relevant, providers MUST supply Ofsted with:
· The information listed in 3.15 of the EYFS Safeguarding Welfare Requirements 2012.

· Report to Ofsted any changes to staff that may affect their suitability to work with children as soon as is reasonably practical but at the latest, within 14 days. Failure to do so is a breach of EYFS (Safeguarding and Welfare Requirements) Regulations 2012 (3.16).

· Providers must report any staff member who resigns or is dismissed before/during disciplinary action for inappropriate behaviour or concerns to the Disclosure and Barring Service.

· The Statutory Framework for the EYFS. 3.9 states ‘Providers must ensure that people looking after children are suitable to fulfil the requirements of their roles. Providers must have effective systems in place to ensure that practitioners and any other person who is likely to have regular contact with children (including those living or working on the premises) are suitable. 

Reasons for Disqualification
There are a number of reasons that a person may be disqualified from working with children, under the Childcare Act 2006.These can be grouped under the following headings:
· Grounds relating to the care of children.

· Offences against children.

· Offences against adults.

· Inclusion on the list held by the Disclosure and Barring Service.

· Living in or working on premises where a disqualified person lives or where a disqualified person is employed. This includes a provider or nursery worker living in a household where a person has been disqualified.

· Having registration refused or cancelled (this does not apply to a person whose registration as a childminder or childcare provider is cancelled in England for non-payment of fee after 1st September 2008).

· Offences include those committed overseas that, had the offence been  committed in the UK , would disqualify that person from registration, regardless of how the offence is described in the law of that country.

A full list of offences and cautions for which a person may be disqualified can be found in tables 4 and 5 of Ofsted’s Compliance, investigation and enforcement handbook: childminding and childcare – disqualification.
Checking Suitability 
It is vital that providers have strong systems in place to check all staff members’ suitability to work with and to continue working with children. Checking staff suitability should not only be done during the recruitment and selection process, but should be an ongoing process that is embedded into your regular practice. This can be done during supervision (see supervision appraisal policy) and at the beginning of each term by asking staff to complete the staff suitability document.
In the event of information that suggests a person is disqualified from working with children, the provider must not allow that person to work with children and must dismiss them if disqualification is confirmed and not waived (see below on waiving disqualification).
Although there is no duty on the provider to monitor the ‘suitability’ of persons living in staff members’ households, you need to check with staff that they do not live with someone who is disqualified from working with children. If a member of staff lives with someone who is disqualified, they too are disqualified from working with children by association, (EYFS 3.15). This applies to household members including partners, children (including foster children), house share colleagues and lodgers. However, there are two points to bear in mind; firstly the person is not guilty of an offence if they are unaware the person they live with is disqualified. For example; a member of staff may live in shared housing and may not have detailed knowledge of those people, including their suitability status. Neither the member of staff nor the provider has any legal requirement to seek this type of information. Second, the law is clear that this is about ‘knowingly employing’ someone who is disqualified. Providers who regularly ask staff to confirm there are no changes in their circumstances and act on any information received that brings into doubt a member of staff’s suitability are taking appropriate steps to ensure they do not knowingly employ someone who is disqualified.  
If you become aware of information which may lead to the disqualification of a member of staff, you must report it to Ofsted as soon as reasonably practical but at the latest, within 14 days. Failure to do so would be a breach of the EYFS (Safeguarding and Welfare Requirements) Regulations 2012.
The Statutory Framework for the EYFS, 3.14 states:
‘In the event of the disqualification (in accordance with regulations made under section 75 of the Childcare Act 2006) of a registered provider, a person living in the same household as the registered provider, or a person employed in that household, the provider must not continue as an early years’ provider – nor be directly concerned in the management of such provision. Where an employer becomes aware of relevant information which may lead to disqualification of an employee, the provider must take appropriate action to ensure the safety of children. In the event of disqualification of a person employed in early year’s provision, the provider must not continue to employ that person’.
This is relevant to any member of staff or volunteer working with children in your setting. If you have an employee that is living in the same household as somebody who would be disqualified (for example their partner or lodger) then the employee will also be disqualified from working with children. 

Applying for a waiver
Should a member of staff be disqualified from working with children (through an offence committed themselves or because someone they live with is disqualified) then in order to continue working with children they would need to obtain a waiver from Ofsted. Application to have a disqualification waived must be made by the disqualified person, not the employer. Each waiver is considered on its own merits and may be granted with limitations; i.e., a waiver may apply to a particular type of employment or to specific premises. If a waiver has been granted, then the employer must make a decision as to whether they wish to employ/continue employing this person. For more details on applying for a waiver see Ofsted’s Compliance, Investigation and Enforcement handbook, chapter 15, 1a on disqualification.

Scenarios and Guidance
If a member of staff has disclosed that a partner who is disqualified has moved back into the household, then this means the staff member is also disqualified. What course of action should be taken?

· Report to Ofsted as soon a reasonably practical – in any event within 14 days.

· Suspend the staff member on full pay pending an investigation.

· The member of staff would then need to apply to Ofsted for a waiver, to allow them to work with children.

· If a waiver is granted, the employer must make a decision as to whether they wish to continue that employee. If they do, invite the employee back to work on full pay with preserved continual service.

· If no waiver is granted, then the employer should invite the individual to a disciplinary meeting in accordance with the company’s disciplinary policy; specifying the date, time and place of the meeting and that and the allegation in advance i.e. that they live with a disqualified person and waiver has been declined by Ofsted and providing evidence of this fact informing the staff member of their right to be accompanied by a union official/work colleague at the meeting and if the allegation is proven then it could lead to a sanction up to and including dismissal.

· Following the disciplinary hearing and the outcome, the employee would have a right of appeal against any disciplinary sanction.

· The potentially fair reason for any dismissal would be illegality – i.e. it is illegal to continue to employ, as it contravenes a statutory provision.

Further Guidance:

EYFS Statutory Framework (2014, 2017)
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